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Contracts & Type of contracts

For implementation of any engineering project, there is an agreement
between the owner of the facility and the contractor or Concessionaire
who builds / constructs or provides it.

“Contract Agreement”

s a voluntary arrangement between two or
more parties that is enforceable by law as a
binding legal agreement.




Contract Types

Based on the financing responsibility, the broad classifications of Contracts

= PPP Contracts - \Wherein one or more private parties enter into an agreement
with Public bodies to build and operate a public facility by taking the responsibility
of arranging finances fully or partially.

= Cash Contracts - In a cash contract, the owner of the facility (Public
body/department) owns responsibility of arranging finances to get a facility or a
services provided by a private party.




PPP Contracts Formats

= Build-Operate-Transfer (BOT) - Toll

= Build-Operate-Transfer (BOT) - Cash Contracts
Annuity

= Build-Operate-Transfer (BOT) - HAM = |tem Rate Contracts
(Hybrid Annuity Model) = Lump Sum Contracts

= QOperation, Maintenance and Tolling = Design Build (DB) Contract
(OMD) = Turnkey Contracts

= Toll Operate and Transfer (TOT) « EPC Contracts

= Hc.




RlSk & CcntrOl Equaticn (cash contracts)

Employers specific Employers functions

Employer Specified Project Design Requirement Requirement

(e.g. Item Rate Contracts) (e.g. Design-Build)
e (e.g. EPC / Turnkey)

Contractor’s
Risk and Control

Employer’s
Risk and Control




What is an EPC contract ?

Engineering, Procurement and Construction contract (EPC)

1S

= Atype of ‘Cash Contract’, which is LSin nature and

= wherein the responsibility to Engineer, Procure and Construct (E,P and C)
rests with the Contractor.

= The payment to the Contractor during construction is made against
certain stages of Construction and not as itemized quantities.

= The Contractor also receives payment against Maintenance works as well.
(This is generally a fraction of Bid Project Cost)




Why Employers Prefer EPC?

= Time and Cost overrun risk transferred

= Avoidance of appointing multiple @
Contractors @

= | imited participation ability of Project
Employers

= Availability of expertise and experience in
the form of private contractors —




Various EPC contract Forms
Before MCA Based EPC Contracts; some

popular EPC forms were

= HD
Bul
= FHD
Pro

= State Government / Departmentally developed

C Conditions of Contract for Plant and Design-

d (Yellow Book)

C Conditions of Contract for EPC/Turnkey
jects (Silver Book) 4

EPC Forms of Contracts. ’




Brief about
MCA - Model Concession Agreement

= Model Concession Agreement (MCA) forms the principle of PPP projects i
India and provides a framework for execution of projects on PPP form; by
clearly defining roles and obligations of all the parties involved

= The MCA after its first draft published in 2000 by Haldea, prepared for
the Planning Commission (PC), Government of India, went through several
modifications and process of evolution till it was published in 2009 as
Amended MCA.
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Brief about
MCA - Model Concession Agreement

‘Model Concession Agreement’ has evolved over a period of 2 decades.

= |t's quite a robust document and its variants are available for all forms of BOT
projects.

= Multilateral funding agencies are using MCA for projects funded by them.
= Many other Countries have made use of MCA in developing their own CAs,

The efficacy of MCA has led to

formation of EPC document based on MCA which was
essentially meant for PPP projects..
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Composition of MCA Based EPC Agreement

The EPC Agreement framework consists of
""""""""" ' v Articles (total 27 articles) - Articles are

|
: grouping of contract clauses based on subject.
|
|
|
|
|
|
|
|
|

v' Schedules (19 Schedules from Ato S) -

SCHEDULES Schedules are project specific detailing and forms &
ANNEXUYRES schedules

to Schedules v' Annexures to Schedules (Varying in

""""""""" " Numbers) - Annexures are elaborations of

Schedules
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Articles in EPC Agreement PART Ill: Construction and
Maintenance

Performance Security
1 Definitions and Interpretation Right of Way

PART Il: Scope of the Project 9 Utilities and Trees

2 Soopeof the Project Design and Construction of the
3  Obligations of the Authority 10 Project Highway

4 Obligations of the Contractor Quiality Assurance, Monitoring
5  Representations and Warranties 1 and Supervision

6  Disclaimer 12 Completion Certificate

13 Change of Scope

14 Maintenance

Supervision and Monitoring
during Maintenance

Traffic Regulation

Defects Liability

Authority's Engineer
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Articles In EPC Agreement

PART IV: Financial Covenants

19 Payments

20 Insurance

21 Force Majeure

22 Suspension of Contractor's Rights
23 Termination

24 Assignment and Charges
25 Liability and Indemnity

26 Dispute Resolution
27 Miscellaneous
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Schedules in EPC Agreement

— T OO m m O O W >

Ste of the Project
Development of the Project
Project Facallities
Spedifications and Standards
Maintenance Requirements
Applicable Permits

Form of Bank Guarantees

Contract Price Weightages
Drawings

OO vV O Z X rmMm X «

Project Completion Schedule

Tests on Completion

Completion Certificate

Payment Reduction for Non-Compliance
Selection of Authority's Engineer

Forms of Payment Statements

Insurance

Tests on Completion of Maint. Period
Taking Over Certificate
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Priority of agreement

1.

Between two or more Clauses of the any of the Articles, the Clause
relevant to the issue under consideration shall prevail

Between the Clauses of the Articles and the Schedules, the Articles shall
prevail and between Schedules and Annexes, the Schedules shall prevall,

Between any two Schedules, the Schedule relevant to the issue shall
prevail;
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Some Important Features of
MCA Based EPC Contracts



The Players in EPC Contracts

= The Authority - Employer / Owner of the facility
Basic Obligation — Pay for Construction, Provide land, assi
Authority IN approvals and removal of hindrances
= The Contractor - The EPCContractor
Y Basic Obligation- Engineering, Procurement and
Concessionaire 'ngﬁg?nn:;nt Construction / Operation and Maintenance
= The Authority’'s Engineer — A Consultancy Engineering Firm
appointed as per Article-18 and Schedule-N of EPCContract
Basic Obligation - Contract Administration and
Management, including Design Review, Quality Checks,
payment certification, review of Social and Environmental
tasks, etc.
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Some Definitions in EPC Contract

"Appointed Date"” means the date declared by the Authority as the project
commencement date with the consent of the contractor

= Authority to handover min. 90% RoW and should have o tained Environmental Clearance.
= ERPCContractor should have submitted the Performance Security

"Base Date" means the last date of the calendar month, which precedes the Bid Due
Date by at least 28 (twenty eight) days

"Change of Scope" means any change in specifications of any item of Works or
omission of any work from the Scope of the Project or any additional works which are
not included in the Scope of the Project
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Scope of the Works in EPC

Article - 2 (Scope of the Project) specifies
that;

1. Construction of project at site as set forth
In Schedule-A and specified in Schedule-B
(Works) and Schedule-C  (Facilities) in
conformity  with  Specifications  and
Standards set in Schedule-D.

2. Maintenance of Project Highway as per
Schedule-E

SCHEDULES
Ste of the Project
Development of the Project
. Project Facallities
. Spedfications and Standards
Maintenance Requirements



Major Obligations of the Authori

1.

Responsible for the correctness of the Scope of the Project, Project Facilities,
Spedifications and Standards.

Provide not less than 90% of RoW within 30 days from the date of EPC
agreement. (Damages for delays)

Approval of GADs for ROBs/RUBs from Railway Authorities with 30/60 days
from the Appointed Date.

All Environmental Clearances as required.

Provide reasonable support in procuring Applicable Permits Government
departments and access to all necessary infrastructure facilities and utilities.

Maintenance of the existing projects till Appointed Date to the same condition
as was 10 days prior to bid submission date.
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Major Obligations of the EPC Co

= The Contractor shall undertake the survey, investigation, design,

engineering.  procurement, construction, and maintenance of the
Project.

= Shall obtain all applicable permits and keep them renewed.

= Shall Remedy all losses, defects and damages to the project road
from Appointed date till Construction period, during DLP and
Maintenance Period.
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Major Obligations of the EPC Co

= Shall not sub-contract any Works in more than 49% of the Contract
Price. the Contractor shall inform it to the Authority prior to entering
INto any sub-contract exceeding 5% of the CP

= Shall be responsible for shifting of Utilities / Trees and other
obstructions to the project development in consultation with the
respective departments.

» Environmental (EMP) and Social (RP) Safeguards
» Conduct Health Awareness Programs,
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Major Duties of the Authority’s Engineer

= Review drawings Designs
= Review Quality Assurance Plan, Review Methodology for construction

" |nspect the Construction works and submit monthly Inspection
Report

= Recommend suspension of unsafe works.

= Carry out preconstruction review of Manufacturer's test certificates
and other samples, source approvals, job mix approvals etc.
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Major Duties of the Authority’s En

= Check 20% of tests for quality control.

= Withess all tests on completion as per Schedule-K and issue of
Completion Certificate or Provisional Certificate.

= Verify Stage Payment Certificate

= Verify Monthly Maintenance Statement

= |nform the Authority and the Contractor of any event of Contractor’s
Defaults within one week of occurrence
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AE needs Authority’'s Approval for;

= Any Time extension to EPCContractor.

= Any additional cost to be paid by the Authority to the Contractor
= Termination Payment.

= Any matter having financial implication of more than a specified
amount (Generally Rs 50 lacs).

26



Financial Agreements, Article 19

= The contract Price in EPCis a LS one and covers all contractor’s obligations for
works under Agreement for the Construction and the remedying of any
defects in the Project.

= TheContract Price includes all duties, taxes, royalty, and other fees as law.

= Contract Price is not subjected for any change in costs, except price
adjustments and Change in law.
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Financial Agreements, Article 19

= Advance Payment: Interest Bearing Advance of 10% of CP (2 installments of
5% each)

= Additional Advance payment: up to 5% of CP payable against newly
purchased key Construction equipment required for the works.

= Payment during Construction: Stage payment applicable on completion of
stage in length, number or area as per Schedule-H till the end of each month.

= Payment during Maintenance Period: Annual maintenance payment is

mentioned in Article 14 (generally a fraction of Contract Price) which is paid

monthly. Maintenance amount progressively increases with time after
completion.
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Financial Agreements, Article 19

Adjustments on Contract Price

1. Price Adjustment: for increase or decrease in rates and price of labour,
cement, steel, Plant, machinery and spares, bitumen, fuel and lubricants, and
other material inputs in accordance with the principles, procedures and formulae
specified

2. Change in Law: If there occurs a change in law after the base date, and if such
change has impact on the cost the same needs to be adjusted. Extra cost to be
paid to the Contractor, where as savings to be passed on to the Employer.
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Milestones and Project Completion

v Project Milestones (generally 3, 107%, 35% & 70% ) and
Scheduled Completion Date are specified in Schedule-J

v which are required to be achieved within 30 days.
v Hlse imposition of Damages @ 0.05% of Contract Price,




Extension of Time

Contractor entitled for extension of time in due to following reasons

= Delay in providing ROW, Environmental Clearance or approval from Railways.
= (Change of Scope if needed

= QOcaurrence of Force Majeure Events.

= Any delay, impediments or prevention caused by Authority.

Contractor to inform AE within 15 days from the date of concurrence of event
or the Contractor became aware of such event giving rise to EOT
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Change of Scope (Variation), Article 13

1. Change of Scope Means,
= Change of spedifications of any item.
= Omission of work from scope of project.
= Any additional work

2. No Change of Scope shall be executed unless the Authority has
Issued Change of Scope Order except any wWorks necessary for
meeting any Emergency.

3. The total value of all COS Orders shall not exceed 10 7 of
contract price.

. Payment for Change of Scope shall be made in accordance with the
payment schedule specified in the Change of Scope Order
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Dispute Resolution Mechanism, Article 26
Stage - 1. Mediation by the Authority’'s Engineer

Stage - 2: Dispute Resolution Board ( 3 member Board)

Stage - 3: Conciliation (Conciliation Committee of Independent
Experts formed by the Authority)

Stage- 4: Arbitration

33



Tests Before Issuing Provisional Comple
/ Completion, Article 12

= Contractor to notify AE for carrying out tests on completion-30 days
prior to likely date of completion

» Details of Tests to be conducted are specified in Schedule-K.

Authority and AE jointly witness the tests. These tests are
v Visual Inspection

v Riding Test
v Load Test on Bridges
v Environmental Audit
v Safety Audit
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During Maintenance, Article 14 & Schedule-K

Article 14 and Schedule E elaborates the maintenance management. It
provides detailing on

= Desired Level of Service

= |Inspection Frequencies

= Time limits for rectification of defects.

= Imposition of Damages for non compliance
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A FEW MAJOR CHALLENGES EXPERIENCED

= Delay in handing over of ROW / land by the Authority.

= Delay in shifting of Utilities / Removal of Trees and Hindrances

= Discrepancies in Scope of Works (Contradictions with Contracts)

= Mismatch of existing Site Conditions w.r.t the one defined in the Contract.
= Change of Scope due to demands by local inhabitants.

= Change in Taxation Law for ongoing projects (GST etc.)
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Risk Sharing in EPC Contracts

* FIDIC ‘Red Book’. This is a traditional form of contract where the employer appoints its
own designers to design the works and the contractor is only responsible for constructing
the works to the employer’s design.

* Design — Build, FIDIC ‘Orange Book’. Under this form of contract the contractor accepts
responsibility for both the design and construction of the works and the resulting single
point responsibility is seen as being a significant advantage for employers.

e EPC / Turnkey Contracts FIDIC ‘Silver Book’. Where certainty of final price and often of
completion date are of extreme importance. For such projects it is necessary for the
contractor to assume responsibility for a wider range of risks than under the traditional
Red or Yellow Books.



Risk Sharing in EPC Contracts

* The Red and Yellow Books (at clauses 4.10 to 4.12). The employer is required to have
made available to the contractor all relevant information in his possession prior to the
base date on sub-surface and hydrological conditions at the site. The contractor is
responsible for interpreting this data.

* Unforeseen physical conditions will allow the contractor to claim an extension of time
and payment of any additional cost incurred provided the contractor complies with the
relevant procedural requirements and the condition is ‘Unforeseeable’ as defined in the
Red and Yellow Books.



Risk Sharing in EPC Contracts

* The position is however different under the Silver Book as while, according to clause 4.10, the
employer is to make available to the contractor all relevant data in his possession on the
subsurface and hydrological conditions at the site, the employer shall have no responsibility for
the accuracy, sufficiency or completeness of such information. The contractor is responsible for
verifying and interpreting the data and the contract price is stated to cover all of the contractor’s
obligations under the contract.

e Under clause 4.12 the contractor is deemed to have obtained all necessary information as to
risks, contingencies and other circumstances which may affect the works and by signing the
contract the contractor accepts total responsibility for having foreseen all difficulties and costs of
successfully completing the works. The contract price shall not be adjusted to take account of any
unforeseen difficulties or costs

e Under the Silver Book therefore the risk of unforeseeable ground conditions falls to the
contractor. While the contractor will undoubtedly allow for this in his tender, lenders and
employers are afforded certainty with regard to their potential exposure to additional costs in
this regard.



Risk Sharing in EPC Contracts

e EPC contracts are, by their nature, different to traditional or design and build forms of
contract and are intended for entirely different types of project. The risk allocation
contained in them means that the contractor is required to assume a greater degree of
risk, although the rewards for the contractor can also be greater, especially if the priced
risks do not arise.



Employers Requirements

* Typically Provided for
e Design Build Contracts or
* EPC Contracts

e Should necessarily include
* the specification for the building,
* the scope of services required from the contractor and
 an allocation of risk for unknown items.

* The Level details depends on the size and complexity of the project
e Can very from simple Specifications to
* fully developed performance specification and concept design.



Employers Requirements

o Statement of Owner’s Requirements can vary from statement of
outcome required (“black box”), to performance based specification,
to detailed specification, or any combination thereof

. ® Name can vary:
Owner’s Statement of Requirements
Employer’s Requirements
Performance Specifications
Output Specifications
Functional Specifications 32 Statement of O



Employers Requirements

Each section should include, in order:
e Statement of purpose/objectives to be met

e Performance measures and/or tests or other requirements
that will demonstrate performance requirements are met

¢ Detailed specs but only where something truly is critical to
Owner



Employers Requirements

* A properly prepared document will
* Reduce the cost by removing ambiguities and
* Reduce disputes



Type of Bids

* Single Sage or
* Two Stages

* Single Stage is suitable for Simpler structures where the Requirements are fully
developed and Contractor is able to work out reasonable correct price.

* Two stage bids are suitable where the Project is complex and the requirements
are not fully developed.



Suggested Contents.

* Scope
 Specifications

* Design Criteria

* Codes and Standards
* Allotment of Risks

* Tender Drawings

* Programme of Work



Suggested Contents

* A project overview.

* Site information.

* Scope of services required,

 |dentification of elements requiring design.

* The form of contractor's proposals required.

* Format required for the contract sum analysis.

 Parts of the strategic brief (or project brief if this has been developed).
* Prescriptive or performance specifications (or a combination).



Suggested Contents

* Existing design drawings (if they exist), or perhaps an existing building
information model.

* Programme and delivery process (including phasing).

* Proposed form of contract, perhaps including a model enabling
amendment making a BIM protocol part of the contract documents.

* Procedures for inspection, testing, commissioning and handover.

* Responsibility for statutory approvals (such as planning .
permission and building regulations approvals) and information about any
existing approvals or consultations.

* Design liability.

* Requirements for warranties.

* Professional indemnity and other insurance requirements.
* Allocation of risk.



Suggested Contents

* Requirements for samples and items for comment or approval.

* Tender pricing document (or form for contract sum analysis).

* Pre-construction Information.

* Client policies (such as environmental or health and safety policies).
* Collaborative practices.

* Employer's information requirements for building information modelling.
* Request for details of named or nominated sub-contractors.

* Any requirement for consultants to be novated or switched to
the contractor once the contract has been executed.

* Targets for post-occupancy evaluation.



Pre Bid Meeting

* All inconsistencies shall be ironed out during the Prebid meeting and
Corrigendum issued.



Post Bid Meeting

* Once the client has received the contractor's proposals, there is likely to be
period of negotiation during which any inconsistencies between
the contractor's proposals and the employer's requirements are discussed and
either the contractor's proposals or the employer's requirements are amended
to ensure agreement between them. This is an important part of the tender
process as it is not always entirely clear which document prevails after

the contract has been entered into.



Key to success

® Use of team (consultants and legal) experienced

e Expend substantial front end effort by Owner and Owner’s
Consultant

e Prepare comprehensive and well-drafted Performance/Output
Specifications that clearly set out Owner’s requirements, expectations
and, where applicable, performance guarantees

e Designate one knowledgeable person to be responsible for
constantly reviewing the whole of the Performance/Output
Specifications for consistency and elimination of internal conflicts, and
conflicts with “commercial” part of contract



Thank You



Questions?
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EPC Contracts in Infrastructure Development

Advantages, and Challenges in Implementation

An interaction with

Kerala Infrastructure Investment Fund Board
24th June 2023



Contracts

A “form of contract” reflects the conditions that are likely to
obtain in the course of planning and execution of any work
through a different person. It is supposed to provide necessary
provisions to lay down the requirements of the person awarding
the contract; the returns/remuneration of the person executing
the contract; and a mechanism for addressing and resolving
potential conflicts arising in the process in a transparent, just, and
amicable manner.



Objectives of the Government while taking up

Infrastructure Development Projects

Sr.

Particul
No. articulars
" Construction of the project in a manner that completely fulfils the intended purpose of
' providing the best, modern, safe and sustainable facility
’ Design and implementation of the project based on global standards, incorporating the
' best quality control systems and safety measures
3. Eliminating/minimizing any cost over-run beyond the estimated cost of the project
4. Eliminating / minimizing any time-over run beyond the scheduled contract period
5. Eliminating any dispute in the process of planning and construction
6. Eliminating / Minimising claims on account of the Contract




Advantages of an EPC Contract

QO Objective contract document
[ Clearly defines roles and responsibilities of the Authority and the
Contractor.
[ Has provisions for quantifying losses due to default of either party
[ Provides for taking timely action for the de-scoping portions of the
project which cannot be taken up due to various reasons.
[ The payment due on account of de-scoping is also defined.
d Method of assessing the quantum and cost of change of scope is
objectively defined.
d Extension of time and other aspects are defined.
[ Events of Authority and Contractor defaults are listed with
provisions to handle Force Majeure situations.



Roles and Responsibilities of the Authority
| Employer] in an EPC Contract

Roles and responsibility of Employer

To provide the required “Right of Way” for construction of the project and unencumbered
access to such RoW

To accurately define the standards and specifications for construction of the project

To provide or facilitate obtaining all necessary permission for execution of the works

To accurately define the scope of the project to be construction




Roles and Responsibilities of the Contractor in an
EPC Contract

Roles and responsibility of Contractor

Carry our survey, investigation, design, engineering, procurement and construction of the project

Adhere to specified timelines for construction and completion of project

To carry out testing to demonstrate that the constructed works are as per Authority’s
specifications and standards

To carry out maintenance of the project as per specified standards during the maintenance
period, and rectify any defects occurring during the defect liability period




EPC Contracts

Conditions Precedent for an
Organisation

Institutional preparation for
effective implementation

Challenges in Implementation

Adopting a proactive approach to project

implementation




Institutional preparation for etffective implementation

Sr.
Particul
No. articulars
1. Adoption of a standard form(s) of EPC Contract for the implementation of infrastructure projects
2. | Finalising standards and specifications to be adopted for the projects
3 Establishing an empowered body for project management with the necessary powers to take
' decisions in a regular manner as required by the Contract.
4 Delegation of powers for addressing day-to-day issues and decision-making during the project life
' cycle
5 Specific focus on accurate assessment and quantification of the pre-construction activities for a
' project, and timely completion of such activities as per requirement of the Contract.
6 Regular review of projects with focus on taking timely decisions commensurate with project progress
| and issues arising in the project
7 Issuing a set of policy guidelines reflecting needs of the Government and to address issues that could

help expedite projects, and resolve issues arising in the projects




1. Adoption of a standard form(s) of EPC Contract, and
familiarisation for the implementation of infrastructure projects

An Organisation contemplating to The form of EPC Contract A standard form ensures
take up projects under EPC mode being used by MoRTH / NHAI uniformity of
needs to adopt a standard form was compiled by the then interpretation and
[different standard forms for Planning Commission [Now application of various
various sectors of work] of EPC NITI AAYOG] which has been provisions of the Contract.
contract suitable to its customised for the highway

requirements. sector.

Operation of a Contract should not be based on assumption of similarity
with previous experiences on other forms of Contract. Every form of

contract is unique and even the smallest difference from another contract

could have unimaginable implications. ~An organization needs to

familiarise itself with the form of Contract though individual reading,

and thorough training and discussions.




2. Finalising standards and specifications to be adopted for the

An EPC Contract is based on

scope of works to be

constructed based on a
certain Standards and

Specifications.

projects

The outcome of a projects is
evaluated based on end result
confirming to those standards.

Standards and Specifications

for execution of any project

on EPC mode need to be
finalised before taking up
the project.

The Standards and Specifications proposed for the project should

comprehensive and should be laying down the complete design

standards, method of execution, quality control systems, tests etc.




3. Establishing an empowered body for project management with the necessary

powers to take decisions in a regular manner as required by the Contract.

EPC
Contract mandates taking a

Provisions of an

lot of timely decisions. These

decisions are crucial for

successful implementation of
an EPC Contract.

Existing organisational

structures are often found

wanting in taking such

decisions or may not have the

required authority to
expeditiously take such
decisions.

It is desirable to have a
dedicated cell / body or a

dedicated set of guidelines

for facilitating operation and
management of an EPC

Contract.

AUTHORITY - Appointing the “ Authority” on behalf of the

Government for implementation of the Contract.




4. Delegation of powers for addressing day-to-day issues and decision-

making during the project life cycle

The Authority’s
Representative /  Project

Implementing Office need to

be appointed for every

project.

The Authority’s Representative
/ Project Implementing Office
should have a  certain
delegation of power to address
day to day decision making.

Such  delegation  could

include powers to approve

certain changes of scope.




5. Specific focus on accurate assessment and quantification of the pre-construction activities for a

project, and timely completion of such activities as per requirement of the Contract.

The Authority’s Primary

responsibility is to provide

encumbrance free RoW for
the project.

Accurate assessment of pre-
construction activities required
to provide encumbrance free

RoW is essential.

Constitution of special cells for land acquisition, forest clearance,

environmental clearance, approval of Railways etc. to expeditiously

resolve preconstruction related issues.

Pre-construction  activities
are desirable to be taken up
separate from the
Construction  project  to
ensure fulfilling condition of

availability of 90% of project

length and other

permissions.




6. Regular review of projects with focus on taking timely decisions commensurate

with project progress and issues arising in the project

Periodic review of projects is

essential for assessing the

progress and identification
of issues affecting the

project.

Periodic review also

identify potential disputes

help

A formal structure for

objective review of projects

at various levels in the
project implementation

hierarchy is essential.

Such reviews should be empowered to take decisions I matters affecting

the project progress. Decisions emanating from such reviews need to be

communicated to the stakeholders and should be followed up by Action

Taken Reports.




7. Issuing a set of policy guidelines reflecting the needs of the Government, and to address

issues that could help expedite projects, and resolve issues arising in the projects

The provisions of the

Contract on its own may not
be sufficient to the changing
policy or other conditions in

the society.

Many situations like the
implementation @ of  GST,
change in GST rates, pandemic
and other similar situation
require  addressing  them
beyond the provisions of the
Contract.

Project administration

should be willing to timely
acknowledge and address
such issues as and when they

arise.

Issuance of policy guidelines that enables incorporating new

development and technology into an ongoing Contract




Stages in a project life-cycle

Sr. No. Stage
1. Project Planning & Detailed Project Report
2. Appraisal and Approval of the project
3. Bidding and award
4. Appointed date
5. Construction of the project
6. Completion
7. Maintenance
8. Disputes & Claims




Stage 1
Project Planning & Detailed Project Report

[ Preparation of a detailed project report comprising inter-alia the following is a pre-
requisite for taking up any project
(i) Feasibility Report
(ii) Plan & Profile [Drawings]
(iii) Cost estimate
(iv) Report on pre-construction activities
(V) Bidding documents
[ A DPR could be prepared through in-house efforts of any Govt. Department or through
the engagement of a DPR Consultant
d Engagement of DPR Consultant is recommended for infrastructure projects to bring in
professionalism and incorporate latest technology and approach.



Stage 1
Project Planning & Detailed Project Report

[ The process of DPR preparation should be monitored by the Project proponent at every
stage.

[ Report on topographic survey should be analysed and cross-checked through site-
inspection.

[ LIDAR and Drone based topographic survey should be included in scope of DPR
Consultant.

d Alignment proposals should be considered with due thought.

[ Draft feasibility report should be thoroughly examined to understand the approach of
the DPR Consultant and to ensure that it aligns with the requirement of the Authority.



Stage 2
Appraisal and Approval of the project

O After submission of DPR by the Consultant, a thorough technical appraisal of the project proposal

is considered necessary.

O The technical appraisal should inter-alia include the following;:

(i) Feasibility of the Consultant’s technical proposal.

(ii) Verification of Consultant’s assessment of exiting and required RoW.

(iii) Verification of the quantum of pre-construction

(iii) Ascertaining that the project proposal is aligned with the project objectives.

(iv) Comparing the estimated cost of various project components with the normative

cost of those components.

(V) Examining and approving the deviations from the Standards proposed by the
DPR Consultant.
(vi) Comparison of various documents of the DPR, viz, report, drawings, plan & profile,

and schedules to ensure that there are no inconsistencies.



Stage 3
Bidding and award

O Approval of tender documents and bidding schedule

d Preparation of tender documents through a financial consultant.

O Ensuring that the tender form being used is updated and includes all latest amendments, if any.

[ Comparison of schedules with the project cost estimate.

Q Verification of Schedule - H.

Q Verification of the tender documents to ensure that are no ambiguities. In particular, ambiguities
between the provision of the schedules and the drawings.

O Comparison of the technical schedules with the project strip plan to ensure completeness of the
scope of the project.

O Analysis of pre-bid queries and review of tender documents if required.

O Evaluation of bids through a financial consultant to eliminate errors and ensure consistency.

O Action also needs to be initiated for appointment of the Authority’s Engineer.



Stage 3

Bidding and award - Evaluation of bids

O EPC offers a very simplified procedure for the evaluation of bids.
O A single cover 2 bids [Technical & Financial] system is used.
O Assessment of Contractor eligibility for a bid is based on the following financial parameters
(i) Bid capacity
(ii) Technical capacity
(iii) Average Annual Turn-over
(iv) Net-worth
(v) Single-value of work done
O The evaluation of the above is based on certification by the Statutory Auditor and employer’s

certificate. This renders the process very objective, simple and quick.

O Eliminates disputes in the bid evaluation process.



Stage 4
Appointed date

O Appointed Date is the Date of commencement of construction for the project.

O It marks the start the construction period.

L On the Appointed Date a certain conditions regarding availability of RoW must be fulfilled.

dIn case of MoRTH / NHAI Contracts, it is availability of RoW in “Construction Zone” in 90% of the
project length and availability of environmental clearance for the project.

This date also signifies the start of the timeline for handing over balance RoW and other statutory
permissions like approval of GAD form Railways etc.

O The Authority’s Engineer should also be in placed before the Appointed Date.



Stage 5

Construction of the project

O Construction of the project starts from the “Appointed Date”

[ The Contractor is required to execute the project and ensure prescribed financial progress for pre-
decided milestones.

O In the case of road projects, the following 4-miletones are prescribed

Milestone stage Financial Progress [ %] [for algc})f.ez&j?c})’;tract]
1st 10 150
2nd 30 365
3rd 70 540
4 & Completion 100 730

O The Contractor has to achieve the above milestones by the prescribed date. A grace time of 30 days

is allowed for achievement of intermediate milestone without affecting the final completion date.



Stage 5

Construction of the project

d In case of failure to achieve anytime milestone, penalty for delay is leviable if EOT is not approved.

d The Authority has to provide the remaining land within 150 days of the Appointed Date. Failure to
provide the remaining land is an Authority Default and qualifies the Contractor to seek delay
damages.

L The progress of the work is measured as completed stage and not in the quantity of any BoQ items.

O Payments are released upon completion of stages of work as per Schedule-H.

O There are mechanism to address defaults on the part of both the Authority and the Contractor.

O Change of scope if any identified during execution of work upto a net change of 10% of contract
price can be got done through the Contractor.

[ Contractor is required to submit “Monthly Progress Report” which has to be accepted by the
Authority’s Engineer.



Stage 5

Construction of the project - management during construction

O The Authority to closely monitor the project through a system of periodic review and develop a
professional system for project management.

O Any default on the part of the Contractor has to be analysed to identify factors causing the default
and initiate action as per the Contract.

O The Authority should act to provide the balance land and approval with the specified period.

O The MPR submitted by the Contractor should be closely reviewed. In particular issues raised by
the Contractor should be critically analysed as these may serve as a basis for claims.

O RFIs should be carefully seen.

O NCRs should be issued as and when required.

Q Tests carried out upon completion should be through the use of technology.



Stage 5

Construction of the project - Contract Communications

O Relationship between the Authority and Contractor is entirely within the ambit of the signed
agreement.

O All Communications from the Authority during the operation of the Contract should be in
reference to the Contract.

O Letters should be specific and with reference to the specific Contract Clauses.

O Any changes from the Contract should be made legally tenable through the signing of a
Supplementary Agreement on mutually agreed terms.

O No actions should be initiated in good faith.

O Opinion of the Contract expert forming part of the Authority’s Engineer should be taken in matters
of dispute.

d Meticulous record keeping



Stage 6

Completion

d Attempts should be made, and necessary facilitation should be provided to complete the project
within the Scheduled Completion date.

d Any extension of the scheduled completion date results in prolongation of the Contract causing cost
over-runs due to payment of additional amount towards price-adjustment, incidental cost due to non-
availability of the project facility on time, and possible claims from the Contractor.

d Delay in completion happen primarily due to the following reasons :

(i) Delay on part of the Authority in proving balance RoW and necessary approvals - The

Contract has provision to descope upto 10% of the project and additional scope affected on
account of forest clearance etc. The Authority should review and accept the delay in
providing RoW and decide to de-scope such affected works to close the contract in time.

Contract in case of defaults



Stage 6

Completion

(ii) Delay on part of Contractor due to inadequate or poor mobilisation, delay in approval

of designs and drawings, and poor work planning. - In case of delay on part of the

Contractor, necessary measures to penalise and terminate the contract should be initiated.
O A lingering project is not in the interest of the Authority and could result in exorbitant claims /
arbitral awards. The Authority should be aware enough to take timely action to foreclose parts of the

Contract in case of Authority’s defaults and terminate contract in case of Contractor’s default.



Stage 7

Maintenance

d Maintenance and defect liability period should be closely monitored through regular inspection and

tests.
d Any non-conformity should be taken up with the Contractor for rectification to the prescribed

standards.



Stage 3

Disputes and Claims

O Contractors generally can, with confidence, firm up their price for the situations described in the
Contract.

O Claims arise due to 2 fundamental reasons :

(i) because the nature of the contract changes due to certain parameters which were not
envisaged [Element of unknown|

(ii) errors in the drafting of contract [ambiguity in the contract documents] - Situations where
contract provisions are amenable to multiple interpretations [Misleading information]

O The above situations influence the pricing strategy of the Contractor. In absence of a properly drafted
contract document, Contractors will tend to guess the pricing / or exploit the loop-holes in the
Contract.

O Addressing disputes at the time they arise could solve most of them. There are inbuilt mechanism in

the Contract to address many such disputes.



Stage 3

Disputes and Claims

d For others, the Contract provides a mechanism for conciliation before going into arbitration.
O Conciliation of disputes should be preferred and explored as prolonged arbitral proceedings would

add to the interest burden on the claim amount.

O All efforts should be made



Suggestions to Engineers and Policy makers

4 Thorough and between the line reading of the complete EPC document and the

Standards and Specifications of the project.
[ Reading of the Indian Contract Act
Involvement in every stage of the project
O A form of Contract is an evolving document enriched by the experience of engineers

O

and policy makers. The quest to create a document that caters to the entire gamut of

situation obtaining on the ground is an on-going one.
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p Engineering
E P C stands for:

Construction

Procurement

*In EPC contract, the owner provides the functional requirements
and /

approves the design and drawings.
*The contractor prepares the detailed engineering design
procures all the

materials and equipments and then construct to deliver” ¢

functionini



Failure of even one contract delays the proj ect
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